
SAMPLE

Buy-Sell, Corporation Trusteed Cross Purchase 

(Optional Disability Buy-Out)

This sample agreement has been prepared as a guide to assist attorneys.  It contains the basic provisions which are usually included in such agreements. Our publication, Buy-Sell Arrangements (A Guide for Professional Advisors) discusses some of the pertinent issues to consider in drafting such agreements.

SAMPLE

Buy-Sell, Corporation Trusteed Cross Purchase 

(Optional Disability Buy-Out)


This Agreement, entered into this __________ day of __________,  _____, by and between   (Name)   of   (Address)  , and   (Name)  , of   (Address)  , hereafter called the "Stockholders," and  (Trust Company), of  (Address) , hereafter called the "Trustee."

WITNESSETH:


WHEREAS, the Stockholders own the stock of the  (Name of Company)  Company, a Corporation with its principal place of business at   (Address)  .  The Stockholders own the following number of shares of stock:


  (Name)                             , __________ Shares


  (Name)                            , __________ Shares


WHEREAS, each Stockholder wishes to make all said stock and any stock acquired hereafter, subject to the terms of this Agreement:


WHEREAS, the Stockholders, for their mutual protection and the more harmonious and successful management of the Corporation, wish to provide for the purchase and sale of all of a Stockholder's stock upon his/her death, [disability], retirement or withdrawal; and 


WHEREAS, It is the intent of the Stockholders to secure this Agreement by the use of life insurance [and disability buy-out insurance] to provide all or a substantial part of the purchase price when needed to carry out this Agreement upon the death [or disability] of a Stockholder;


WHEREAS, the Trustee has accepted appointment and agrees to perform the duties specified herein;


NOW THEREFORE, in consideration of the mutual covenants to buy and sell and the performance thereof expressed herein by the parties, each of the Stockholders do hereby bind themselves, their heirs, executors, administrators and assigns, and hereto agree as follows:

1. RESTRICTION ON STOCK TRANSFER.  No Stockholder shall sell, assign, transfer, pledge or dispose of any of his/her respective stock in the Corporation by sale or otherwise except as provided below.  


2.
SALE DURING LIFETIME.  In the event a Stockholder desires to sell his/her stock during his/her lifetime, he/she shall be precluded from selling his/her stock to any person or institution until he/she has offered to sell it to the other Stockholder(s) at the price and under the terms provided in Article 5. and 6. of this Agreement.  The Trustee shall perform all acts necessary to complete said purchase and sale.  Each of the remaining Stockholders shall have the right to purchase such portion of the stock offered for sale as the number of shares owned by each Stockholder bears to the total number of shares owned by all Stockholders, exclusive of the shares owned by the offering Stockholder.  If a Stockholder(s) waives his/her right to purchase a portion of the shares, the other Stockholders who exercise their right to purchase a portion of the shares shall have the right to purchase the shares over which the right has been waived in such proportion as the number of shares owned by each Stockholder exercising his/her right to purchase bears to the total number of shares owned by all Stockholders exercising their right to purchase.  The Stockholder(s) shall have _____ days within which to accept this offer to sell.  If the Stockholder(s) do not purchase the stock within ____ days, then such stock may be sold to such other person or institution; provided, however, that the purchase price shall not be less than that established under this Agreement without first offering it to the Stockholder(s) at such lesser price and allowing the Stockholder(s) ____ days to decide on purchasing the stock at such lesser price.  If the Stockholder does not accept the offer to purchase at this lesser price, the offering Stockholder may dispose of his/her stock for such lesser price.  


Notwithstanding any provisions to the contrary, if the Corporation has elected to be treated as an S corporation, each Stockholder agrees that he/she will not, without the written consent of the other Stockholder(s), make any transfer of stock by gift, sale, exchange or otherwise to any person or entity not eligible to own stock in an S corporation.  


OPTIONAL ARTICLE PROVIDING FOR DISABILITY BUY-OUT

3.
OPTIONAL DISABILITY BUY-OUT.  In the event a Stockholder becomes "totally disabled" for the period specified in the individual disability policy listed in Schedule "B", the Trustee shall purchase the disabled Stockholder's stock for the benefit of the surviving Stockholder(s) in proportion to the stock he/she then held subject to the terms of this Agreement exclusive of the disabled Stockholder's stock.  For purpose of this Agreement, the term "total disability" shall be considered that disability of an insured Stockholder which is described and defined in the separate individual disability buy-out policies listed in Schedule "B" attached hereto.  The Trustee shall purchase the disabled Stockholder's interest in the Corporation in accordance with the provisions of Articles 5. and 6. of this Agreement.  The sale shall begin within ____ days after the collection of the disability proceeds from the policy or policies on the life of the disabled Stockholder as listed in Schedule "B" of this Agreement.


In the event the disabled Stockholder ceases to be totally disabled after his/her interest has been sold but prior to the payment of the full purchase price, the remaining balance due to the disabled Stockholder shall continue to be paid pursuant to the installment terms of Article 6. of this Agreement.  


In the event of death of the disabled Stockholder after his/her interest has been sold but prior to the payment of the full purchase price, the remaining balance due to the disabled Stockholder shall continue to be paid pursuant to the installment terms of Article 6. of this Agreement.  

4.
SALE OF STOCK AT DEATH.  Upon the death of a Stockholder, the Trustee shall, within _____ days after the appointment of the legal representative of the decedent's estate, proceed to purchase the decedent's stock.  The Trustee shall purchase the decedent's stock for the benefit of the surviving Stockholder(s) in proportion to the stock they (he/she) then hold subject to the terms of the Agreement, exclusive of the seller's stock.  It is the intent of the Stockholders that the proceeds of the life insurance policies appertaining to this Agreement shall be used to purchase the decedent's stock.  The purchase or sale price and the terms of payment for such stock shall be determined in accordance with the provisions of Articles 5. and 6. of this Agreement.  

5.
VALUATION.  Unless and until a new value is established as herein provided, the value of the stock of the Corporation for purposes of this Agreement is $                     per share.  Within thirty days after the end of each fiscal year of the Corporation, the Stockholders and the Corporation shall redetermine the value of the stock of the Corporation for purposes of this Agreement and shall endorse such redetermined value on schedule "C" attached hereto and made a part hereof.  If the Stockholders fail to redetermine the value of the stock of the Corporation for a particular year, the last previously established value shall control, except that if the Stockholders have not so established a value within two years prior to the death of a Stockholder, or within two years prior to an offer to sell by a Stockholder in accordance with the provisions of Article 2., the value shall be determined by the independent certified public accountant regularly retained by the Corporation to audit its books.  If no such accountant shall be so retained, said value shall be determined by any other certified public accountant selected by mutual agreement of the surviving or remaining Stockholders and the selling Stockholder or the legal representative of the estate of the deceased Stockholder.  The value of the stock of the Corporation as above stated and as redetermined from time to time hereafter is and shall be inclusive of the value of goodwill.

ALTERNATE VALUATION PROVISION

 The value of the deceased or withdrawing Stockholder's stock shall be determined by appraisal as follows: 

The remaining Stockholder(s) and the deceased or withdrawing Stockholder shall each name one independent certified appraiser; if the two appraisers cannot agree upon a value within _____ days, they shall appoint a third appraiser and the decision of the third appraiser shall be binding upon all parties.  

[In the event the buy-out is triggered by the total disability of a Stockholder, the valuation method described above in this Article shall be applied as of the expiration of the waiting period specified in the individual disability buy-out polices listed in Schedule "B".  Note to Attorney:  This paragraph should be included only if optional Article 3. has been included in the agreement.]

[Note to Attorney:  For many years it was customary to say that a bona-fide arm's length buy-sell agreement could peg the value of a decedent's interest for estate purposes as long as (1) the purchase price was reasonable at the time the agreement was made and (2) the purchase and sale were mandatory and binding during life as well as at death.  For buy-sell agreements entered into or substantially modified after October 8, 1990, however, the buy-sell value will be disregarded unless:  (1) the agreement is a bona fide business arrangement; (2) the agreement is not a device to transfer property to family members for less than full consideration; and (3) the terms of the agreement are comparable to similar arrangements entered into by persons in arm's-length transactions.  Section 2703 I.R.C.  Based on this new provision of the Code, it appears that a buy-sell agreement will not establish an estate value unless the price is set by a provision likely to establish fair market value at the time of exercise using an arm's length transaction analysis.  The appraisal method, is just one method which can be utilized to reflect the fair market value of the business at the time of exercise.  Other methods of valuation may be utilized.]
6.
TERMS OF PURCHASE.  The Trustee upon receiving life insurance proceeds (from the policy or policies listed in Schedule "A" of this Agreement), [or disability proceeds (from the policy or policies listed in Schedule "B" of this Agreement)] by reason of the death [or total disability] of a Stockholder must first apply the proceeds to the purchase price of the stock.  In the event the value of the stock is less than the proceeds, the Trustee shall pay the balance of each policy to the policyowner for his/her own benefit.  


In the event that the proceeds of any life insurance [or disability insurance] are less than the purchase price, or in the event of a sale of stock during the selling Stockholder's lifetime, the balance of the purchase price shall be paid in _____ consecutive quarterly installments.  


The installments shall begin as follows: 


1.
In the event of death of the Stockholder, within _____ days after the qualification of the deceased Stockholder's legal representative.


2.
In the case of a lifetime sale, within _____ days after the acceptance of an offer to sell any stock pursuant to this Agreement.


3.
[In the event of a sale triggered by the total disability of the Stockholder, within  _____ days after the collection of the disability proceeds.]


The unpaid balance of the purchase price shall be evidenced by a series of negotiable notes executed by the purchasing Stockholder(s) with interest at _____ percent per annum on the unpaid balance.  The purchaser shall have the right to pay any or all installments prior to the actual due date without penalty.  


In the event of default in the payment of principal or interest for a period of _____ days, all notes shall become due and payable at the election of the holder.  


Each note will be secured in a manner that is acceptable to all the parties to this Agreement provided however, that if the parties cannot agree on the security, all of the stock of the purchasing Stockholder shall be pledged as security for the payment of the notes and provided further, that the purchasing Stockholder shall be entitled to exercise all rights of ownership in such stock prior to default in payment of principal or interest.  


[In determining the rate of interest on the unpaid balance of the note, the parties should be aware of the provisions of section 483 of the I.R.C.]

7.
TRANSFER OF STOCK.  Upon receipt of the purchase price in cash and/or notes, as provided in this Agreement, the Stockholder or his/her legal representative shall transfer the stock to the remaining Stockholder(s).

8.
INSURANCE ON THE STOCKHOLDERS' LIVES.  Each Stockholder shall apply for and be the owner of life insurance [and disability buy-out insurance] on the life of the other Stockholder(s).  The Trustee shall be beneficiary of all policies appertaining to this agreement.  The policies shall be turned over to the custody of the Trustee and shall be held subject to the terms of this Agreement.  Additionally, to secure performance of this Agreement, each Stockholder shall be empowered to purchase, from time to time, additional insurance on the life of the other party(ies) to this Agreement or anyone who may hereafter become a party to this Agreement.  Each Stockholder shall possess the same rights with regard to these new policies as exist with respect to previously issued policies.  


All life insurance policies pertaining to this Agreement shall be listed on Schedule "A" attached hereto.  [All disability buy-out policies pertaining to this Agreement shall be listed on Schedule "B" attached hereto.]  


Each policyowner agrees to pay the first and all subsequent premiums as they become due and if so requested to give proof of payment to the insured within _____ days after the due date of the premium.  In the event the premium is not paid within _____ days after its due date, the insured may make the payment, which shall be considered a loan, and in which event the insured shall be reimbursed by the policyowner.  The policyowner agrees to take all necessary actions to allow disclosure of information to the Insured pertaining to the policies insuring his/her life.  


No party to this Agreement shall execute any loans against, impair, or in any manner encumber any of the above policies without the written consent of the other parties, except that no consent on the part of the Trustee is required.  Notwithstanding the foregoing, each policyowner may exercise any dividend options or dividend rights provided by the policy without obtaining the consent of any of the other parties to this Agreement.  Upon the written authorization of the parties, the Trustee shall relinquish possession of any of said policies to the policyowner.  Upon completion of the act for which the policy(s) was requested, the policyowner shall return said policy(s) to the Trustee.

9.
RIGHT TO PURCHASE LIFE INSURANCE.  Upon the death of a Stockholder, the surviving Stockholder(s) shall have the right to purchase, within _____ days after the transfer of the stock, all contracts of life insurance on his/her life appertaining to this Agreement and which were owned by the decedent.  


In the event a Stockholder sells all his/her stock during said Stockholder's lifetime [including disability], he/she shall have the right to purchase, within _____ days after the transfer of the stock, all contracts of life insurance on said party's life appertaining to this Agreement; further, the other Stockholder(s) shall have the right to purchase, within the same time, all contracts of insurance on his/her life appertaining to this Agreement and which were owned by the selling Stockholder.  


Upon termination of this Agreement for any reason, each Stockholder shall have the right to purchase, within _____ days thereafter, all contracts of life insurance on his/her life appertaining to this Agreement.  


In all of the above events, the Trustee shall deliver said policy(s) to the policyowner for the purpose of such purchase.  The purchase price for each policy shall be, as of the date of the purchase, the sum of any unearned premium plus the total cash value of the policy, if any, including the cash value of all dividends standing to the credit of the policy, less any indebtedness.  If the right to purchase said policy(s) is not exercised, the policyowner shall have the privilege of holding or disposing of said policy(s) at his/her discretion.  


On payment of the price by the purchaser, the seller shall execute such assignments or releases as may reasonably be required to effect the complete transfer of title to the policy to the purchaser.  


[Note to Attorney:  For many years it has been customary for insured purchase agreements to grant the insured the right to purchase the policies on his/her life pertaining to the agreement.  However, Rev. Rul. 79-46, 1979 - I.R.B. 17, and Let. Rul. 9349002 held that an employee's contractual right to buy a life insurance policy on his/her life, owned by the business, is an incident of ownership under I.R.C. Section 2042.  In Estate of John Smith v. Comm'r., 73 T.C. 307 (1979), acq. in result, 1981-1C.B. 2, the Tax Court held that the insured's contingent purchase option was not an incident of ownership.  Also, in Let. Rul. 9233006, the IRS ruled that where a stockholder had the right to purchase the policies on his life if he ceased being a stockholder, such contingent purchase option was not an incident of ownership.  Accordingly, Rev. Rul. 79-64 may be of doubtful validity.  Even assuming the ruling's validity, it should not result in inclusion of both the insurance proceeds and the decedent's interest in the business in the gross estate.  Estate of John T. Mitchell, 37 B.T.A. 1 (1938).  acq. 1938-1C.B.20; Estate of Ray E. Tompkins, 13T.C. 1954 (1949), acq. 1950-1C.B.5.]

ALTERNATE ARTICLE PROVIDING FOR DISPOSITION OF

DISABILITY INSURANCE
10.
DISPOSITION OF DISABILITY INSURANCE. Upon the death of a Stockholder, the surviving Stockholder(s) shall have the right to exercise within _____ days after the transfer of the stock, the exchange privilege provision or the transfer of ownership provision according to the terms contained in  all disability buy-out contracts of insurance on his/her life appertaining to the Agreement and which were owned by the decedent.


In the event a Stockholder sells all of his/her stock during said Stockholder's lifetime, the other Stockholder(s) shall have the right to exercise within _____ days after the transfer of the stock, the exchange privilege provision or the transfer of ownership provision, according to the terms contained in all disability buy-out contracts of insurance on his/her life appertaining to this Agreement and which were owned by the selling Stockholder.  The selling Stockholder shall have the right to exercise within _____ days after the transfer of the stock, the exchange privilege provision or the transfer of ownership provision according to the terms contain in all disability buy-out contracts of insurance on his/her life appertaining to this Agreement and which were owned by the other Stockholders.


At such time as the disability buy-out provisions of Article 3. go into effect, the non-disabled Stockholder(s) shall have the option, exercisable within _____ days, to exercise the exchange privilege provision or the transfer of ownership provision according to the terms contained in the disability buy-out insurance contracts insuring his/her life appertaining to the Agreement which were owned by the disabled Stockholder.  


In all of the above events, the stockholder exercising the election shall pay to the Stockholder who owns the disability buy-out contract the sum of any unearned premiums plus the value of any accrued dividends.  If the exchange rights are not exercised, the Stockholder shall have the right to dispose of the disability buy-out contracts at his/her discretion.  

11.
LIABILITY, COMPENSATION AND REMOVAL OF TRUSTEE.  The Trustee, or any successor Trustee, is hereby authorized to and shall perform all acts necessary in fulfilling the purpose and intent of this Agreement; however, the Trustee shall be under no obligation to perform under this Agreement until its compensation, as hereunder determined, and any lawful expenses and disbursements which it has incurred, or for which it is liable, have been paid or payment guaranteed.

In addition to all expenses and disbursements, the trustee shall receive the following amount as a service fee:




________________________________________




________________________________________




________________________________________


The Trustee, or any successor Trustee, may be immediately removed at any time upon the receipt of written notice to this effect signed by the Stockholders.  The Trustee, or a successor Trustee, may resign and discharge itself of any duties hereunder by giving _____________ days written notice to all other parties to this Agreement.  Upon removal or resignation, the Trustee shall turn over to the successor trustee all insurance policies, certificates of stock, and any other instruments entrusted to its care for the performance of this Agreement.

12.
ENDORSEMENT OF STOCK CERTIFICATE.  Upon the execution of this Agreement, the stock certificates shall be surrendered to the Corporation for the affixation of the following endorsement:


"This certificate is transferable only upon compliance with provisions of an Agreement dated _____,  _____.


To better perform this Agreement, following the endorsement of the certificates, the stock shall be turned over to the Trustee.  Any stock issued to a Stockholder subsequent to the date of this Agreement shall carry the same endorsement.  

13.
EXECUTION OF INSTRUMENTS TO EFFECT THE TERMS OF THE AGREEMENT.  The parties hereto, for themselves, their heirs, executors, administrators, successors and assigns, agree to execute any and all instruments necessary to carry out the terms of this Agreement.  

14.
AMENDMENT OR ALTERATIONS.  This Agreement may be amended or altered in whole or in part at any time by filing with this Agreement a written instrument setting forth such changes and signed by the Stockholders who are parties to this Agreement and filed with the Trustee.  The duties and rights of the Trustee shall not be affected by this act without written consent.  

15.
TERMINATION.  This Agreement shall terminate upon the occurrence of any of the following events:  


1.
Dissolution, bankruptcy or insolvency of the Corporation; or


2.
Death of all Stockholders within a period of _____ days; or 


3.
Written and signed mutual agreement of the Stockholders; or


4.
Failure of the Stockholder to provide for any remaining purchase balance as acquired under Article 6.

16. NOTICE.  All notices, including offers or acceptances, shall be deemed received, if provided in writing and delivered in person to the other party, or mailed by certified or registered mail to the last known address of that party.  


17. FUTURE STOCK SALES.  Corporation and Stockholders agree that any stock sold, issued or transferred by Corporation from this date forth shall be sold, issued or transferred subject to this Agreement.  Before any sale, issue or transfer can be made the proposed owner thereof must execute a consent by which he or she agrees to become a party of this Agreement.


18. CORPORATE RESTRICTIONS AFTER PURCHASE.  So long as any part of the purchase price for shares of stock sold in accordance with this Agreement remains unpaid, Corporation shall not, without the written consent of the person or persons to whom such amounts are due, declare or pay dividends on its capital stock, reorganize its capital structure (except to reduce its capital as required or as may be required by the provisions hereof), merge or consolidate with any other corporation, or sell any of its assets except in the regular course of business, or unreasonably increase the salary of any officer or employee of Corporation.

So long as any part of the purchase price shall remain unpaid, the selling Stockholder, his or her personal representative, or the holder of any note issued under this Agreement, as appropriate, shall have the right to examine the books and records of Corporation from time to time and receive copies of all accounting reports and tax returns prepared for or on behalf of Corporation.  If Corporation breaches any of its obligations under this Paragraph and refuses to remedy such breach upon its being brought to its notice, the person who has such rights, in addition to the other remedies available, may elect to declare the entire unpaid purchase price due and payable immediately.  


19. INVALID PROVISIONS.  The invalidity or unenforceability of any particular provision of this Agreement shall not affect the other provisions hereof and this Agreement shall be construed in all respects as if such invalid or unenforceable provisions were omitted.

20.
REMEDIES FOR FAILURE TO PERFORM.  If a party to this Agreement defaults or fails to complete his/her obligations under this Agreement, then the offended party may, at his/her option, seek damages, or obtain specific performance of the Agreement from a court of competent jurisdiction.  

21.
LIABILITY OF INSURER.  It is understood by the parties to this Agreement that in issuing policies of insurance pursuant to this Agreement, Principal Life Insurance Company shall have no liability except as set forth in the policies.  Said Insurer shall not be bound to inquire into or take notice of any of the covenants herein contained as to policies of insurance, or as to the application of the proceeds of such policies.  Rights under a policy may be exercised during the life of the Insured pursuant to the provisions of the policy.  Upon payment by said Insurer pursuant to the terms of any policy, the Insurer shall be discharged from all liability without regard to this Agreement or any amendment thereto.

22.
GOVERNING LAW.  This Agreement shall be governed by the laws of the state of ___________________.


IN WITNESS WHEREOF, the parties hereto have set their hands and seals the day and year above written.

(Formalities of execution will be        

   (Signature of Stockholder)  
governed by local law and should be                 

  (Name)

in accordance therewith.)

                                         


   (Signature of Stockholder)  



                                                      (Name)







  (Signature of Trustee)       
                                



                Trustee

ACCEPTANCE OF AGREEMENT

I,    (Name)   , spouse of  (Stockholder) , have read the foregoing Agreement and I agree to the provisions relating to the sale of a Stockholder's stock and I do agree that the provisions shall be binding on me while this Agreement may remain in effect.

This acceptance is executed by me at the same time my spouse is executing the said Agreement.  








 (Signature of Spouse) 
 







(Name)

SCHEDULE “A”

Life Insurance Policies











Insured

Policyowner

Insurance Company

Policy No.

Amount











Insured

Policyowner

Insurance Company

Policy No.

Amount

SCHEDULE “B”

Disability Insurance Policies











Insured

Policyowner

Insurance Company

Policy No.

Amount











Insured

Policyowner

Insurance Company

Policy No.

Amount

 SCHEDULE "C"

This                             day of                         , ______, the Stockholders have determined the value of the stock of the Corporation for purposes of this Agreement to be $                       per share.








Stockholder A








Stockholder B

Principal Life Insurance Company, Des Moines, IA  50392
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